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Legal Constructs and Considerations in a Compliance Program
False Claims Act (FCA):
Most often used to bring a case against a Health Care provider for submission of claims to a Federal Health Care Program. In 1986 it was amended to allow for private citizens to file a fraud and abuse claim as a qui tam relator. This allowed the citizen to be rewarded financially for doing so.
The act prevents from:
· Knowingly presenting or causing to be presented a false or fraudulent claim for payment
· Knowingly makes or uses or causes to be made or used, a false record or statement of material to a false or fraudulent claim 
· Conspiring to commit a violation of any of the certain provisions of the False Claims Act
Penalties of not less than $5,500 and not more than $11,000 per claim PLUS treble damages for the amount of damages the government sustains.
Anti-Kickback Statute (AKS):
This rule prohibits an individual or entity from knowingly and willfully offering, paying, soliciting or receiving remuneration to induce referrals of items or services covered by Medicare and Medicaid, (this includes inducements to order, purchase or lease or recommend for purchase lease or order).
Both sides of the impermissible act are held criminally liable. Board members who conduct business or are engaged in negotiations with a vendor/contractor on behalf of the provider, with a Medicare Provider, can be subject to sanction under the AKS if the transaction involved is in violation.
Stark or Physician Self-Referral Statute:
This rule prohibits a physician from referring a patient to an entity with which the physician or an immediate family member has a financial relationship unless specific exceptions apply. 
The Stark Statute is a civil statute; therefore there can be Civil Money Penalties involved. 
Sarbanes-Oxley:
Prohibits retaliation against a whistleblower and prohibits destruction, alteration or concealment of documents or impeding the investigators. It focuses on auditing and reporting/disclosure of the results.
HIPAA: 
This act set standards for privacy and security of health information (paper, electronic and verbal). Civil and criminal penalties for violations exist.
Under this act, a newer provision requires mandated Breach Investigation and Reporting. The reporting has very specific time frames and requirements including (for breaches of over 500 individuals) notifying a prominent news media outlet.
Other Acts and Laws that affect Boards:
· Elder Justice Act (EJA): Requires individuals to report any reasonable suspicion of a crime committed against a long term care resident to both the Dept. of Health and local law enforcement within 2 hours if serious bodily injury or within 24 hours if not.
· Affordable Care Act (ACA): The act requires new provisions requiring nursing homes to provide information about their board members, managing employees, officers and directors whenever there is a change in information, if the provider undergoes a change in management and every five years. 
· Exclusion Requirements: Federal law prohibits a Medicare/Medicaid provider from employing or contracting with any individual or entity that is excluded from the Medicare or Medicaid programs.
While Board members may not be employees, they are volunteers who have a level of control over the provider. The OIG has recommended that volunteers be screened as well.
· 990 IRS Provisions of 2008: This redesigned form dramatically increased focus on the corporate governance of charitable tax exempt organizations. Enhancing transparency is perceived as a means of supporting meaningful governance and accountability. Questions include those in relation to the governance of the organization, compensation mechanisms and operating policies. As a requirement of the IRS, these forms must provide accurate information, be signed and certified for accuracy (under penalty if information was willfully omitted or misrepresented and for late filing). The Board or a Board finance committee should review the 990 prior to submission annually.
As a board member you need to be knowledgeable about the many health care investigators that exist:
· Departments of Health and Welfare for your State- Responsible to survey for licensure of Skilled Nursing and Assisted Living/Personal Care areas
· Medicare Administrative Contractors (MAC)- Your fiscal intermediary for Center for Medicare and Medicaid Services (CMS) which handles payment of claims for CMS 
· Office of the Investigator General (OIG)- Investigates civil fraud
· Department of Justice (DOJ)- Investigates criminal fraud
· Whistleblowers- Private Citizens who may report community wrongdoing to the OIG. They may be incentivized by financial awards based on the amount the government recoups from this report and investigation
· Office of Civil Rights (OCR)- Oversees and investigates Health Insurance Portability and Accountability Act (HIPAA) violations/breaches
· Occupational, Safety and Hazard Administration (OSHA)- Oversees complaints on occupational hazards and can perform random surveys based on reportable event history
· Recovery Audit Contractors (RAC), Medicaid Integrity Contractors (MIC), Zone Program Integrity Contractors(ZPIC)- Contractors that have access to Medicare and Medicaid payment history, hired by the government to seek out overpayments, fraud and waste
Board members must understand their duties and engage in the compliance program. Transparency is the new buzz word. Just as the government is demanding to know more about the ownership and structure of the operations, the board needs to know enough about health care operations to know what questions to ask. Examples of topics you should be reviewing:
· Quality of Care (Survey results, complaint visits, Quality Measures, reportable events, satisfaction  surveys)
· Monitoring staffing, staff turnover and staff training
· Financial  measures (not just as they relate to the business side but how they relate to quality of care as well)
· Contracted Services performance
· Summary of quality improvement projects
· Employee grievances and monitoring if employees feel there is an open door policy
· Resident grievances and satisfaction surveys
This list is not all inclusive, but intended to provide a sample for your discussion with administration. You may also refer to Resource 1 and 2 of this packet for further information on what generative questions a board may consider.
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